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Taxation of Services



Taxation of Services

• Sales tax is generally imposed on sales of tangible personal 
property (TPP).

• Many states also impose sales tax on specified services as 
defined in their statute as a way to expand their sales tax 
base.

• However, some states take a gross receipts approach where 
services are taxable unless specifically exempted.

• Hawaii, New Mexico, South Dakota and West Virginia
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Taxation of Services

• Categories that most services fall into and 
the order they are most likely taxed: 

• Repair and maintenance of tangible personal 
property 

• Repair and maintenance of real property 
• Business Services
• Personal Services 
• Professional Services
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Taxation of Services

• Common services that states include as 
specified services: 

• amusements
• cable television
• telecommunications
• parking fees
• information services
• data processing
• repair and maintenance of tangible personal 

property
• remodeling of real property
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The Impact of Wayfair on Service Providers
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• Post-Wayfair, many states use Gross Sales to determine whether 
a seller has exceeded the economic nexus threshold. 

• If a service provider sells only non-taxable services, do they need 
to register in a state if they exceed the Gross Sales threshold? 

• Since everything they sell is exempt, the service provider may not 
be required to register in a Gross Sales threshold state.  However, 
if they exceed and anything taxable is sold, they have an 
obligation to collect

• Economic Nexus State Guide: 
https://www.salestaxinstitute.com/resources/economic-nexus-
state-guide

https://www.salestaxinstitute.com/resources/economic-nexus-state-guide


True Object Test



True Object Test
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• Before diving into specific types of services, it’s important to 
understand the concept of the “True Object Test.”

• When services are commingled with tangible personal property, 
the true object test is often used.  

• The true object test looks at the intent of the transaction.  
• Was the intent to receive tangible personal property? Or was the 

intent to receive a service and the transfer of tangible personal 
property was incidental to the delivery of the service? 

• Examples: Photographer, Architect



True Object Test
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• Other states may refer to the true object test 
as:

• Essence of Transaction Test
oMissouri (original or duplicates of video tapes)
o Texas (copies of blueprints)

• Incidental to Service Test
oMichigan as defined in the Catalina Marketing Case

• Real Object Test
oRhode Island (photographer fees part of 

photographs)



Elective Ultrasound Service Found Taxable 
in California
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• The California Office of Tax Appeals (OTA) held a California Department of Tax and 
Fee Administration (CDTFA) decision that the true object of a California taxpayer’s 
prenatal imaging business was the images provided after the ultrasound service, 
captured on photographs, or stored on CDs and DVDs, not the ultrasound service 
itself. 

• The taxpayer contended the sale of the photos, CDs, and DVDs were strictly 
incidental and argued that the true object sought by patients was the prenatal 
ultrasound service. 

• However, in their audit, the CDTFA found that the taxpayer’s marketing materials 
emphasized the keepsake images customers would receive and that the cost of 
the various packages depended primarily on the extent of TPP provided. 

• Accordingly, the OTA determined the transactions at issue were not sales of 
services, but taxable sales of TPP. 

• (California Office of Tax Appeals Case No. 18063254, 2021)



Concrete Mixing Services Exempt in South 
Carolina
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• Fees charged to a road construction contractor for mixing concrete for use in road 
construction were exempt from South Carolina sales and use tax since the true 
object of the transaction was the provision of mixing services. 

• The service provider operated a mobile concrete batch plant on a project site and 
mixed concrete for the contractor’s road construction project. The contractor 
purchased the aggregates and cement needed for the operator to mix the 
concrete. The service provider provided the water needed to mix the concrete. 
The aggregates and cement remained the contractor’s property at all times. 

• Generally, sales of services are exempt in South Carolina if the services are the 
true object of the transaction. 

• The true object of this transaction is providing a mixing service. As such, the fees 
charged to the contractor are exempt from sales and use tax. The contractor’s 
purchases of aggregates and cement are taxable. 

• (Private Letter Ruling #20-3, South Carolina Department of Revenue, March 31, 2020)



Programming and Trip Charges Subject to 
Tax in Virginia
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• A taxpayer that installs A/V equipment and security systems was properly assessed sales tax on 
programming and trip charges made in connection with the sale of TPP. 

• The programming charges relate to the programming of home video and audio systems. 
• The trip charges relate to charges for technicians for the provision of programming services. 
• The taxpayer argued that the true object of the transaction is to purchase a service.
• The ruling stated that the A/V equipment is the true object of the transaction. The programming 

services are of no value to customers without the A/V equipment. 
• Regarding the trip charges, the taxpayer argued that a separately stated fee for providing a 

technician to provide separately stated programming services was exempt as a separately stated 
transportation charge. 

• The charges did not qualify as exempt transportation or delivery charges. The charges are not 
for the transportation or delivery of the product to the customer, but rather are for providing a 
technician to the customer. 

• (Ruling of Commissioner, P.D. 20-94, Virginia Department of Taxation, June 2, 2020)



Invoice Presentation and 
Contract Language



Invoice Presentation and Contract Language
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• Invoice and contract language is another key factor that can affect the 
taxability of services. 

• If an item being sold has both a taxable and non-taxable component, 
generally the non-taxable component must be separately stated or the 
entire receipt becomes subject to tax.  

• In some states, if the predominant cost of the items lumped into one 
amount are taxable, the entire amount is subject to tax. 

• Some states allow the percentage of taxable items in the lumped 
amount be only subject to tax.  

• The burden of proof of distinguishing taxable versus nontaxable items is 
normally on the taxpayer.



Invoice Presentation and Contract Language
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• A service invoice which includes separately 
stated materials with a line-item price could 
make the materials taxable. 

• The language on a contract or invoice can 
have an impact on the service’s taxability. Be 
aware of the terminology used and the 
impact that can have.

• SST states are trending to include services 
that are required as part of the sale to be 
included in the tax base.



SST Section 330: Bundled Transactions

Copyright © Sales Tax Institute 1997-2022

• In the case of a bundled transaction that includes any of the following: 
telecommunication service, ancillary service, internet access, or audio or 
video programming service

1. If the price is attributable to products that are taxable and products that are 
nontaxable, the portion of the price attributable to the nontaxable products may 
be subject to tax unless the provider can identify by reasonable and verifiable 
standards such portion from its books and records that are kept in the regular 
course of business for other purposes, including, but not limited to, non-tax 
purposes. 
2. If the price is attributable to products that are subject to tax at different tax 
rates, the total price may be treated as attributable to the products subject to tax 
at the highest tax rate unless the provider can identify by reasonable and verifiable 
standards the portion of the price attributable to the products subject to tax at the 
lower rate from its books and records that are kept in the regular course of 
business for other purposes, including, but not limited to, non-tax purposes.



Portable Toilet Rentals Subject to Tax, Not 
Exempt as a Service in Missouri
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• The Missouri Supreme Court held that the provision of portable toilets and related 
services were taxable as the rental of TPP, not exempt as waste removal services. 

• The taxpayer delivers and picks up portable toilets and performs ancillary services 
including cleaning the portable toilets and delivering the waste to a sewage treatment 
facility. 

• The taxpayer’s invoices contain two charges: one for the rental and services for the 
portable toilets and one for the delivery fee. 

• The taxpayer was assessed tax due since it was not collecting sales tax on the rentals. 
• The taxpayer argued that the entire portable toilet business is a service, and therefore 

tax-exempt since portable toilet services are not listed as a taxable service in Missouri. 
• The taxpayer does not separate any amount representing its cleaning or servicing from 

the rental of the portable toilet. Since the taxpayer failed to separate these amounts, the 
court stated that it is impossible to determine whether a portion of the receipts should 
be excluded from taxation. As such, the taxpayer’s gross receipts are subject to tax. 

• (Opinion No. SC98444, Supreme Court of Missouri, December 22, 2020)



Home Staging Provider’s Service Charges Exempt 
in Virginia Since Separately Stated on Invoice
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• A home staging services provider that provides design services and rents furniture to 
customers was not subject to Virginia sales tax on its sales of services since the design 
services and furniture rental were separately stated on the invoice. 

• In Virginia, sales tax does not apply to an interior decorator’s charges for services. 
• When a decorator makes a lump sum charge for services and furnishes TPP, the tax 

applies to the total charge, unless the charge for services is billed separately. 
• An auditor had previously assessed sales tax on the provider’s charges for the design 

services where charges for the design services and furniture rental were included on the 
same invoice. 

• In the ruling, the DOT noted that it was not the intent of the regulation to require 
interior decorators to issue separate bills when selling both services and rentals of TPP to 
its customers. Rather, the regulation provides that the charges merely need to be 
separately stated on the invoice, with sales tax being charged on the sale or rental of TPP. 

• (Ruling of Commissioner, P.D. 20-16, Virginia Department of Taxation, January 31, 2020, released April 2020)



IT Service Agreement Taxable as Service 
Contract in North Carolina
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• An IT provider’s (taxpayer’s) service agreements were subject to North 
Carolina sales and use tax since the agreements met the definition of a 
taxable service contract. 

• Per the taxpayer’s agreement, the taxpayer is providing “network equipment 
support” as well as monitoring/updating software updates and patches and 
performing emergency maintenance.  

• In a private letter ruling, the North Carolina DOR found that the taxpayer’s 
agreement meets the definition of a service contract as defined in the 
relevant tax statute. 

• In North Carolina, service contracts are subject to tax. As a result, the 
taxpayer’s retail sales of the agreements are subject to North Carolina sales 
and use tax. 

• (SUPLR 2020-0014, North Carolina Department of Revenue, October 16, 2020)



Tangible and Real Property 
Services



Tangible Property Services

• A number of states tax services that are 
applied to tangible property.  

• These services could include installation, 
repair, inspection, or maintenance.  

• If there is an exemption for the service, it must 
be separately stated on the invoice to the 
customer.  Absent the separate statement, the 
service is considered part of the sale of the 
property and will follow the taxability of the 
property.
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Tangible Personal Property Services

• If TPP is conveyed with services, some states may construe 
the transaction as a sale of property, thereby transforming a 
nontaxable service into a taxable TPP.  

• For example, the use of a CD as a medium for delivery of software 
may make the transaction taxable.

• In many states that tax services to TPP, if the services are 
performed on exempt equipment, the otherwise taxable 
services are exempt. However, this is not always the case. 

• Connecticut taxes repair services on exempt machinery. (CT Reg. 
Sec. 12-407(2)(i)(DD)-1)
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Real Property Services

• Sales of real property are generally exempt 
• Construction contractors are generally considered 

the taxable consumer on the purchases 
incorporated into real property

• Nature of the contract (lump sum or time & 
material) could change the taxability 

• Nature of the property (residential vs. 
commercial) could change the taxability 

• Nature of the service (repair vs. maintenance) 
could change the taxability 
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Real Property Services

• Many states distinguish between new construction and 
remodeling services. 

• New construction is usually not taxable, with the tax 
incidence on the contractor on the cost of materials. 

• However, there are states that consider remodeling to be a 
taxable service. 

• For example, in Texas, new construction of all real property is 
exempt, but remodeling of nonresidential or commercial real 
property is a taxable service. 
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Real Property Services
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• Some states distinguish between repair and maintenance services for 
taxability purposes.  

• Maintenance is generally defined as work on operational and 
functioning TPP necessary to sustain or support safe, efficient, 
continuous operations, or to keep in good working order by preventing 
the decline, failure, lapse, or deterioration of TPP.  

• Repair is generally defined as mending or restoring to working order or 
operating condition TPP that was broken, damaged, worn, defective, or 
malfunctioning. 

• In Texas, real property maintenance is exempt but real property repairs 
are taxable.  In order to be considered maintenance rather than repair, 
the maintenance must be scheduled and periodic (34 TAC §3.357). 



Real Property Services
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• Check state statutes for nuances. 
• Iowa specifically lists lawn care as a taxable service. Snow 

removal, on the other hand, is not subject to tax. The 
service of applying sand, salt, or ice-melt is also not 
taxable. The sand, salt, and ice-melt are subject to tax. 
When the snow removal business applies these materials 
for their customer and does not make a separately 
itemized charge for them, the business is the consumer 
of the materials and must pay sales tax to the supplier.

• In Kentucky, landscaping services are subject to tax. 
Landscaping services includes (but is not limited to) lawn 
care and maintenance services and snow plowing or 
removal services. 



Retailer’s Sale and Installation of Appliances 
Not Exempt in Illinois
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• The Appellate Court of Illinois affirmed a lower court’s finding that a retailer’s sales of 
appliances were not exempt from retail occupancy tax despite the retailer’s installation of 
the appliances. 

• The retailer argued that when it installs certain appliances it is a construction contractor and 
not a retailer and therefore not obligated to collect and remit sales tax on the appliances. 
The retailer also argued that sales tax liability on the appliances was unwarranted since the 
appliances are incidental to the installation contract and are incorporated into the real 
estate. 

• The appellate court found that the appliances have substantial value to a purchaser even 
without installation services. As such, the substance of the transaction test establishes that 
the taxpayer is a retailer, not a construction contractor. By that same logic, the sale of the 
built-in appliances is not merely incidental to a construction contract. 

• The retailer’s installation contract specifies that for all installations, the customer must have 
an existing appliance that is being replaced. This undermines any characterization of 
permanency or integrality. 

• (Best Buy Stores, L.P v. Department of Revenue, Appellate Court of Illinois, First District, No. 1-19-1680, August 14, 2020)



Safety Manager Services on Construction 
Sites Taxable in New York
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• New York has issued an advisory opinion stating that providing site safety managers, fire 
safety managers, and emergency action watchmen for work on construction sites is 
subject to state and local sales and use tax. 

• The individuals are engaged in services to protect construction sites and workers from 
damage inflicted by fire or unsafe site conditions. 

• The services provided are within the scope of protective and detective services subject to 
tax in New York. 

• The taxpayer argued that the services should be exempt since they are a governmentally 
mandated inspection service. 

• The services provided are protective in nature. They are not solely inspection services 
that are not provided in conjunction with taxable services to TPP or real property. As 
such, the limited exemption for governmentally mandated inspection services does not 
apply.

• (TSB-A-20(14)S, New York Commissioner of Taxation and Finance, June 2, 2020, released August 2020)



West Virginia Enacts Repair, Remodeling, 
and Maintenance of Aircraft Exemption

• West Virginia has enacted a consumers’ sales and service tax 
exemption for purchases of certain services and TPP sold for the 
repair, remodeling, and maintenance of aircraft. The exemption 
includes the following types of sales:

• Sales of aircraft repair, remodeling, and maintenance services, or to an 
engine or other component part of an aircraft;

• Sales of TPP that is permanently affixed or permanently attached as a 
component part of an aircraft, as part of the repair, remodeling, or 
maintenance service; and

• Sales of machinery, tools, or equipment directly used or consumed 
exclusively in the repair, remodeling, or maintenance of aircraft, aircraft 
engines, or aircraft component parts for an aircraft

• This exemption applies to sales made on and after September 1, 
2021. 

• (S.B. 305, Laws 2021, effective June 21, 2021)
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Professional Services



Professional Services

• Generally, states exempt sales of professional 
services.  

• Professional services include: 
• Accounting
• Legal
• Medical
• Engineering
• Architecture
• Advertising
• Other services where the charge by the provider is 

for their expertise and there is really no TPP 
involved in the rendering of the service.
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Professional Services

• Materials used by the professional service 
provider are subject to tax when purchased.  

• This generally includes materials that may be 
transferred to the service customer as an 
incidental part of the service. 

• Most service providers should be registered 
for use tax in the states where they maintain 
offices.
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Professional Services
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• Separately stated materials on the invoice assigned a selling price 
could make the materials taxable. 

• This also can occur with reimbursed travel expenses.  
• For the travel expenses, the traveler must still pay all applicable 

taxes when the travel costs are incurred.  
• States that tax these items consider the travel costs to be part of 

the costs of the taxable service and included in the tax base.  
• If the separately stated items are required as part of the sale, 

more states consider these to be taxable if related to a taxable 
item or service.



Professional Services

• Some states do tax various professional 
services.  

• The types of services taxed generally include 
professions where the service results in a 
tangible delivery like architectural services 
and engineering services.

• Other states tax business services such as 
human resources services and data 
processing services. 
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Professional Services
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• Examples of states that tax professional services include:
• South Dakota taxes many accounting and legal services.
• Texas taxes credit services, information services, security services, 

real property services, insurance services, and telephone 
answering services. 

• Pennsylvania taxes employment services and secretarial and 
editing services.



Ohio Repeals Sales Tax On Employment 
Services
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• Ohio’s Governor signed H.B. 110 on June 30, 2021, 
which officially repeals the sales tax that was 
established by the state of Ohio on employment 
services. 

• Employment services are those which provide 
personnel to work under the control of the 
purchaser, and employment placement services are 
those which locate employees for the purchaser. 

• As part of the state’s budget bill, the legislation 
repealed the sales tax on both services, and was 
effective October 1, 2021. 

• (Ohio H.B. 110, June 30, 2021)



Disclosed and Undisclosed Agents -
Example
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• An advertising agency always considers themselves a 
service provider.

• The agency provides design services and delivers 
concepts. Sometimes those concepts are delivered 
tangibly (e.g. a storyboard, digital PDF). 

• The True Object Test comes in to play. Unless the 
tangible aspect is called out, it’s probably not taxable. 

• But what if the agency purchases an image and uses it 
for the client (e.g. for a trade show banner)? Is the 
agency then considered a retailer? 



Disclosed and Undisclosed Agents -
Example
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• Disclosed Agents
• A disclosed agent is when one party acts on behalf of its principle. If the agent is 

making the sale as a disclosed agent (ABC Company as agent for XYZ Company), it is 
deemed to be a sale from the supplier to the ultimate client. The tax is charged by 
the supplier on the invoice, there’s no resale exemption, and that invoice is passed 
through to the final client. 

• Undisclosed Agents
• An undisclosed agent purchases on its own behalf.  In this case, the agency is 

deemed to be the retailer to the final client. The agency can issue a resale certificate, 
but they have to charge tax on the selling price of the items to their customer. The 
tax base includes all charges that are incorporated into the creation of the item to be 
sold which could include the creative work unless it is separately contracted for. 

• How the agency sets up their contracts with the client and the suppliers 
can affect the tax consequences. 



Arkansas Issues Guidance on Taxability of 
Virtual Services
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• The Arkansas Department of Finance and Administration (DFA) has 
issued guidance regarding the taxability of services provided virtually. 

• The individual requesting guidance provides virtual services including 
bookkeeping, project management, business analysis, email 
management, research and customer service. 

• Per the DFA, these services are not specifically enumerated services 
subject to Arkansas sales tax. 

• Therefore, the services are not subject to tax, regardless of whether they 
are performed virtually or in-person, and the service provider is not 
required to register and file sales tax returns. 

• (Opinion No. 20190916, Arkansas Department of Finance and Administration)



Taxpayer’s Services Qualify as Nontaxable 
Professional Services in South Carolina
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• Sales of a taxpayer’s services were not subject to South Carolina sales and use tax 
since the true object of the transaction was the provision of nontaxable 
professional services. 

• The taxpayer develops surveys tailored to its clients, conducts surveys, gathers data 
from other sources, analyzes the data and provides the results and other 
information to its clients. 

• The taxpayer provides its clients access to survey data and configurable reports 
through its online reporting software which is included in the cost of the services. 

• The true object of the transaction is the provision of nontaxable services. The 
portion of the charges attributable to providing clients online access to its 
reporting software is incidental to the provision of professional services. 

• The client is providing professional services, not a taxable communication service. 
As a result, the entire charge for the services is exempt.

• (Private Letter Ruling #19-1, South Carolina Department of Revenue, June 13, 2019)



Technology Services



Technology Services
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• Technology services cover a range of areas including:
• Installation
• Software Configuration
• Design
• Software Modification
• Training
• Streaming Services
• And more

• Taxability is often dependent on whether the service 
is mandatory as well as the nature of the software 
(tangible, electronically delivered or remotely 
accessed or custom)



Installation
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• Installation services are often exempt if separately stated 
from the TPP.  

• These services, however, are often included in the total lump 
sum price of software and, as a result, end up being taxed as 
part of the entire purchase. 

• In Missouri, installation charges are taxable only if they are 
mandatory under the terms of the software license 
agreement.



Software Configuration
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• Software configuration is a service which 
enables software to be arranged such that it 
is able to compatibly function with other 
software and/or hardware. 

• Many states consider software configuration 
to be similar to installation, but others 
consider it fabrication and tax it.



Design
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• The taxability of services related to the design and selection of 
software, such as a feasibility study, may depend on whether the 
services are performed by the vendor who is selling the software.  

• Virginia is a state where separately contracting services may 
carry tax benefits. 

• In Texas, any services performed by the software vendor will be 
taxable but if performed by a third party, they are exempt.

• If the services are performed by the software vendor, however, 
they may become taxable.



Software Modification
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• Software modification differs from configuration in that this service 
can actually alter the state of the software to the point where it 
becomes custom software – exempt in many states.  

• Some states provide rules that if the modification to the canned 
software is changed to a certain degree, the software can be 
considered customized software, making the entire charge exempt.  

• Illinois states that if the modification charge to canned software 
exceeds 50% of the total charge, and there is a single charge for the 
software and modification, the entire price is exempt. 



Training

Copyright © Sales Tax Institute 1997-2022

• Training includes the service of demonstrating and 
instructing customers on how to use software and 
hardware. Typically, some form of tangible good 
such as a manual or reference guide accompanies 
training services.  

• Remember to keep these items separately stated.  
• However, some states may consider materials 

transferred incident to training services to qualify 
as de minimus materials.  

• If the materials are delivered electronically, they 
may also qualify as exempt.

• Mandatory training may be taxable as a service 
required to complete the sale.



Streaming Services
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• Streaming content may be characterized as any 
one of the following by a state: 

• Service or information service
• Tangible personal property
• Digital good or specified digital product
• Potentially something else

• Effective July 1, 2019, video streaming services 
became subject to Kentucky excise tax and gross 
receipts taxes as taxable “multichannel video 
programming services.” (H.B. 354, Laws 2019)



Streaming Services
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• In some cases, the delivery method can impact whether the sale of 
the streaming content is taxable or exempt. 

• Is the item being purchased downloaded, remotely accessed, or streamed?

• Exemptions may apply if the item being sold is a specific type of 
content, such as educational or instructional in nature. 

• Exemptions may apply depending on who is providing the content. 
• While states frequently subject streaming to sales and use tax, some 

states subject them to different types of taxes. 
• Telecommunications tax, data processing tax, amusement tax, or others. 



Bundled Hardware and Software Subscription 
Subject to Service Occupation Tax in Illinois
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• The Illinois DOR ruled that a taxpayer providing software subscriptions and hardware for a 
bundled price is subject to the Service Occupation Tax (SOT), but not Retailers’ Occupation 
Tax, Use Tax, or Service Use Tax. 

• The SOT is imposed on those engaged in Illinois in the business of sales of service where TPP 
is transferred and incident to the sale of the service. SaaS, such as cloud-based delivery of 
computer software is not subject to tax in Illinois. 

• If a company provides services that are accompanied by the transfer of TPP including 
computer software, then such service transactions are generally subject to tax. In this ruling, 
the taxpayer is providing cloud-based services as a serviceman. 

• The DOR concluded that the computer software and firmware transferred to the customer 
incident to the service are TPP and subject to tax. Because the charges for such updates 
transferred incident to the services were not separately stated, they are subject to tax. 

• In this case, “because the Company does not wish to separately state the selling price of the 
tangible personal property transferred incident to the service it provides, it must use 50% of 
the entire bill to its service customers as the tax base.” 

• (Illinois DOR, Private Letter Ruling 86 Ill. Adm. Code 140.106, September 9, 2021)



Taxpayer‘s Online Webcasting and Virtual 
Communication Solution Not Subject to New York Sales 
Tax
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• The taxpayer offers a cloud-based webhosting solution that provides customers a platform to 
conduct audio and video meetings, webinars, etc. 

• The taxpayer also offers a variety of optional stand-alone services to its customers such as 
delivery of data, creative services like branding, professional services like event management and 
recording services, and rental of production equipment. Each service is separately stated in a 
customer’s subscription agreement.

• For the purposes of facilitating the hosting of an event, the Department stated that the product is 
not taxable – no hardware or software is required to use the taxpayer’s product to host an event.

• Other product features would be taxable as the sale of prewritten software if they were sold 
separately. However, since these features are included as part of the product at no additional 
charge, they are considered “ancillary to the main function of the product and their tax status is 
not separable from it.”

• Even if certain stand-alone services of the taxpayer are taxable, as long as they are separately 
stated, billed separately, and the charges are reasonable in relation to the main webhosting 
product fee, they do not affect the taxability of the main webhosting product. 

• (TSB-A-20(45)S, New York State Department of Taxation and Finance Office of Counsel)



New York Releases Advisory Opinion on 
Software and Consulting Services
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• In an Advisory Opinion, the New York Commissioner clarified 
their position on the taxability of consulting services that provide 
access to online customer portals. 

• The opinion addresses the taxability of a marketing consulting 
service provided to car dealerships. 

• The consulting service relies on the expertise and software of the 
service provider, but also allowed customers to enter information 
and view select reports about the performance of their marketing 
campaigns on the provider’s secure website. 

• The state determined that, because customers cannot 
independently launch advertising or marketing campaigns 
through the website, or independently use the company’s 
proprietary software to change their marketing campaigns, the 
service did not constitute a sale of pre-written computer 
software. 

• (New York Advisory Opinion TSB-A-20(63)S, November 17, 2020)



Order Management Services Taxable as 
Data Processing in Texas
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• A taxpayer’s provision of website development, e-commerce technology, and fulfillment 
services was properly subject to Texas sales and use tax since the services qualified as 
taxable data processing services. 

• The Tax Division had determined that the taxpayer was providing taxable data processing 
services without charging sales tax on its sales and issued an assessment.

• The taxpayer’s services included receiving its customers’ electronic data, performing data 
manipulation, and retrieving information.

• In Texas, a taxable data processing service “includes word processing, data entry, data 
retrieval, data search, information compilation, payroll and business accounting data 
production … and other computerized data and information storage or manipulation.” 

• The Administrative Law Judge (ALJ) found that the evidence was sufficient to establish 
that the taxpayer was performing taxable data processing services. The ALJ found that 
the scope of the services the client received reflect the object of the transactions. 

• (Decision, Hearing No. 115,819, Texas Comptroller of Public Accounts, June 10, 2020)



Maryland Enacts New Tax on Digital 
Advertising
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• The Maryland legislature overrode Governor Larry Hogan’s veto of a new tax on digital 
advertising (H.B. 732) on February 12, 2021, making Maryland the first state in the country to 
adopt a tax on digital advertising. 

• The new tax on revenue earned from digital advertising applies a graduated rate based on 
the taxpayer’s global annual revenue applied to an assessable base and is effective for tax 
year 2021. 

• Each person that, in a calendar year, has annual gross revenue derived from digital 
advertising services in the state of Maryland of at least $1 million must file a return on or 
before April 15 of the next year and pay quarterly estimated taxes. 

• Digital advertising services include advertisement services on a digital interface, including 
advertisements in the form of banner advertising, search engine advertising, interstitial 
advertising, and other comparable advertising services. A “digital interface” is any type of 
software, including a website, part of a website, or application, that a user is able to access.

• The U.S. Chamber of Commerce and other groups have filed a lawsuit over the digital 
advertising tax. 

• (H.B. 732, Laws 2020, effective March 14, 2021)



Business Services



Business Services
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• Business services cover a range of areas 
including:

• Security Services
• Warehousing
• Fulfillment Services
• Pack and Ship Services
• Marketing Services



Business Services
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• States that tax many business services include:
• Connecticut 
• District of Columbia
• Hawaii
• Iowa
• New Mexico
• New York
• Ohio
• South Dakota
• Texas
• West Virginia



Business Services
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• Check state statutes closely for nuances in taxability.
• New Jersey example: 

• Sales tax is imposed on the service of furnishing space for the 
storage of TPP. Charges for the service of storing all TPP not held 
for sale in the regular course of business and the rental of safe 
deposit boxes or similar space are also subject to tax. 

• Charges for storage space which is used to store property that is 
held for sale are not subject to sales tax (e.g., storage of a 
business's inventory).

• Unless property is held for resale (i.e., inventory), charges for 
storage services (i.e., receiving, handling or forwarding the 
property on behalf of the lessee) are subject to sales tax. 

• Charges for moving property from one location to another are 
exempt from tax as a charge for the transportation of property

• (Publication ANJ-26 and TAM-2011-18, New Jersey Division of Taxation)



Reception Services not Security Services in 
New York
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• The company was primarily involved in providing security services to clients, 
including security guards, but also provided reception services, such as 
greeting, screening, and processing people requesting access to a site, 
checking identification, preparing and issuing visitor passes, and refusing 
entry as needed. 

• The security guard services were clearly subject to tax, but the issue was 
whether the reception services constituted protective or detective services 
under the applicable statute. 

• The tax law doesn’t provide a definition of protective or detective services. 
The Tax Appeals Tribunal held that the language of the applicable tax law was 
not intended to reach the type of hybrid reception services at issue. 

• The Tax Appeals Tribunal held that the reception services are exempt.
• (Alliedbarton Security Services LLC, New York Division of Tax Appeals, Tax Appeals Tribunal, DTA Nos. 825169, 

825690, 825691, 825692, and 825693, February 16, 2016)



Hospitality Services



Hospitality Services
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• Hospitality services can include:
• Catering
• Tourism-related services
• Food delivery services
• Sharing economy services 

o Ride-sharing (e.g. Uber, Lyft)
o Short-term lodging (e.g. Airbnb)

• Fees related to hospitality services (Cancellation fees, 
Resort fees, Membership fees, COVID-19 surcharge 
fees) may or may not be included in the tax base. 
Check state statutes and state guidance closely. 



Hospitality Services
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• The taxability of event, banquet, and meeting room 
charges varies by state.

• In Illinois: 
• Any charges related to the sale of food or beverages are 

included in the price subject to sales tax. This includes 
charges such as food serving fees, carving and corking 
fees, and separate charges for linens, chairs, tables, 
dishes, glassware, flowers and centerpieces.

• Any charges not related to the sale of food and 
beverages are not taxable. This includes charges such as 
security, valet, coat check, entertainment, audio-visual 
and telecommunications, and cancellation fees. 



Texas Determines the Sales and Use Tax 
Treatment of a Mobile Ordering Application 
Platform
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• In a private letter ruling, the Texas Comptroller clarified the sales and use 
tax requirements for a mobile ordering application platform where 
restaurants receive food orders. On the application, users choose 
restaurants to order from, checkout, and make their payment. 

• The taxpayer, the application, is responsible for receiving the customers’ 
payments and remitting them to the restaurant on a weekly basis, 
deducting the fees they charge the restaurants. The fees include a service 
fee, credit card fee, offers fee, earn plus, and setup fee. 

• The Comptroller determined that the subscription fee, service fee, setup 
fee, and credit card fee are all taxable data processing services. The 
remaining fees are nontaxable advertising services. 

• (Texas Comptroller of Public Accounts, Private Letter Ruling No. PLR20200218100745, September 17, 
2021)



Food Delivery Services Exempt in Mississippi
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• As a result of Mississippi’s marketplace nexus legislation which became effective on July 
1, 2020, Mississippi sales tax no longer applies to sales of food through third-party 
delivery services.

• The marketplace nexus legislation removed the sale of food made through a third-party 
delivery service from the definition of a “retail sale.” 

• Restaurants will charge the regular retail tax and any applicable local taxes on the selling 
price charged by the restaurant for the food to the third-party delivery service. The sale 
of the food to the end customer will not be subject to tax. Tips paid to the delivery driver 
of the third-party delivery services are exempt.

• Any food delivery service making direct sales is required to register to collect and remit 
state and applicable local sales taxes on the entire charge for the food and delivery. 

• Sales tax also applies to delivery charges and any other charges added by the delivery 
service related to sales of items from their own inventory. Tips that are not required but 
are at the discretion of the customer are exempt. 

• (Notice 72-20-09, September 16, 2020, Mississippi Department of Revenue)



Ride-Sharing Service Providers Required to 
Collect Tax in Georgia
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• Effective April 1, 2020, ride-sharing service providers (e.g. Uber, 
Lyft) are required to collect and remit sales tax in Georgia as a 
result of the marketplace nexus legislation enacted by the state. 

• Per the legislation, a marketplace facilitator is defined as a 
person that contracts with a seller to facilitate retail sales on 
behalf of the seller by directly or indirectly:

• Providing a service that includes, but is not limited to, promoting, 
marketing, advertising, taking orders or reservations, providing 
physical or electronic infrastructure that brings purchasers and 
marketplace sellers together, and communicating the offer and 
acceptance between the marketplace facilitator and the purchaser; 
and

• Collecting, charging, processing, or otherwise facilitating payment for 
a retail sale on behalf of a marketplace seller.

• (H.B. 276, Laws 2020)



Membership Fees Not Taxable as Lump-Sum 
Admission Fees in Alabama
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• A public shooting range’s charges for annual and family memberships constituted 
exempt membership dues and not taxable lump-sum admissions fees in Alabama. 

• In addition to offering memberships, the taxpayer also charges customers fees for 
various levels of access to its shooting ranges. The membership fees and access 
fees are collectively referred to as “Range Fees.” 

• The Tax Board had determined that the Range Fees were subject to tax.
• The taxpayer argued that its Range Fees are not subject to tax because the overall 

purpose of its business is to provide private firearms and safety lessons, rather 
than being a “place of amusement or entertainment.” 



Membership Fees Not Taxable as Lump-Sum 
Admission Fees in Alabama (cont.)
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• The Tax Board argued that the Range Fees are admissions fees for use of the 
shooting ranges. Additionally, the Tax Board argued that the monthly and 
annual memberships do not offer any benefits other than admission and are 
taxable as “lump-sum admissions fees.” 

• The annual and family memberships entitle members to more than just access 
to the shooting ranges. They also provide an option to reserve tables/lanes, a 
discount on items in the shop and at the taxpayer’s restaurants, a discount on 
fees, and a training class. 

• The taxpayer testified that the monthly membership offers no benefits over a 
daily fee. 

• As such, the annual and family memberships are exempt as membership dues 
and not taxable “lump-sum admissions fees.” The monthly fee, however, is 
taxable.

• (Warrior Ranch Training Center v. Tuscaloosa County Special Tax Board, Alabama Tax Tribunal, No. 19-102-LP, September 8, 
2020)



Personal Services



Personal Services
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• Personal services are primarily services to 
individuals.

• Examples include:
• Laundries and dry-cleaning
• Portrait photographic studios
• Beauty and barbershops 
• Massages 
• Tattooing
• Linen supply services to commercial businesses



Personal Care Services
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• Many states subject personal services to tax. 
• South Dakota, New Mexico, Connecticut, Texas, and Hawaii 

tax most personal services. 



Personal Services
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• Examples of states that tax personal services 
include:

• Texas taxes laundry services, massage parlors, 
escort services and Turkish baths. 

• Connecticut taxes manicure, pedicure, and all 
other nail services, massage therapist services, 
photographic studio services, and more.

• Pennsylvania taxes cleaning, altering, and dyeing 
services as well as the fitting of tangible 
personal property.



Manitoba RST Will No Longer Apply to 
Personal Services
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• Manitoba, Canada has updated their tax rules to exclude personal services 
from Retail Sales Tax (RST), with the exception of tanning services. 

• Services such as hair care, skin care, body modification, spa services, cosmetic 
injection procedures, massage therapy, and more are considered non-taxable. 

• Certain purchases by personal service providers are also not taxable, including 
goods sold for resale to customers for their own use. 

• Purchases made for the operation of the businesses are taxable. 
• There is a small business exclusion from registration for those with annual 

taxable sales of goods or services less than $10,000 as long as their purchases 
of all taxable goods and services used in their business are from in-province 
vendors who are collecting Manitoba RST. 

• (Manitoba Department of Taxation, Information Bulletin No. 062, December 2021)



Sourcing of Services



Sourcing of Services
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• States use two general rules when determining the sourcing 
(situs) for taxability of services. 

• “Benefit Received” Rule
• The state taxes the service if the benefit of the service is received 

within the state of the customer rather than where the service 
was performed.

• Almost every state that taxes services follows this rule.
• Professional sources are generally sourced to where the benefit is 

received. 



Sourcing of Services
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• “Services Performed” Rule 
• The state taxes a service if it is performed in their jurisdiction, even if 

the benefit of the service is enjoyed outside their jurisdiction
• States that follow this rule take the position that the service is 

conducted in their state and the first use of any property used in 
providing the service occurred in their state and therefore it should be 
taxed. 

• This is usually the rule for real property services and personal services
• Louisiana is a services-performed state.



Sourcing of Services
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• Issues arise when an interstate transaction is 
performed in a services performed state for a 
customer located in a benefit received state.

• Different types of services may be sourced 
using different rules. 

• Some states allow a “Multiple Point of Use” 
MPU exemption to be claimed on services that 
could be used in multiple locations such as 
technology services



Pennsylvania Clarifies Taxability of Remote 
Help Supply Services
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• The Pennsylvania DOR has issued a bulletin to inform taxpayers regarding the 
taxability of remote help supply services. 

• Pennsylvania has a 6% tax on the sale at retail or use within the state of TPP 
and some services. Sale at retail is defined as ““[t]he rendition for a 
consideration of employment agency services or help supply services.” 

• If occurring within Pennsylvania, help services are subject to sales and use tax. 
• Where delivery or use occurs controls under both traditional and remote 

arrangements in terms of making the determination of taxability. 
• The state will assume that delivery occurred at a location within the state if 

the purchaser is located in the state unless the delivery is otherwise 
documented. 

• (Pennsylvania DOR, Sales and Use Tax Bulletin 2021-03)



Motor Vehicle Maintenance Contracts Sold 
to Nonresidents Subject to Tax in Virginia
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• A used motor vehicle dealer’s sale of extended warranties, service and maintenance 
contracts and agreements for vehicles purchased in Virginia but licensed and registered 
in another state are subject to Virginia retail sales and use tax. 

• Per Virginia tax law, maintenance contracts, the terms of which provide for both repair or 
replacement parts and repair labor, are subject to tax upon 50% of the total charge for 
such contracts. 

• In order to determine whether tax applies to the sale of maintenance agreements sold in 
connection with vehicles titled and registered outside Virginia, the situs of the sale must 
be evaluated. 

• Even though the vehicle which was titled out of state was exempt from the Virginia sales 
tax, the situs of sale for the agreements is the dealer’s Virginia locations, where the 
actual sale was made. As a result, the agreements are subject to Virginia sales tax on 50% 
of the charge for the agreement, regardless of where the dealer’s customer will use the 
agreement. 

• (Ruling of Commissioner, P.D. 18-152, Virginia Department of Taxation, August 8, 2018)



Hazard Removal Services Subject to New Mexico 
Gross Receipts Tax Since They Were Performed In-
State

Copyright © Sales Tax Institute 1997-2022

• Hazard removal services provided by a taxpayer for the Drug Enforcement Administration 
(DEA) were subject to New Mexico gross receipts tax since the services were performed 
in the state. 

• The taxpayer argued that the hazard removal services were not subject to tax in New 
Mexico because the disposal of hazardous materials occurred outside of New Mexico 
and the DEA was located outside of New Mexico. 

• The court observed that the taxpayer is never required to travel beyond the boundaries 
of New Mexico in order to sell its services. It derives the entire benefit of engaging in 
business in New Mexico without ever leaving the state. 

• It responds to sites within New Mexico, collects and removes hazardous materials from 
the sites, and stores those materials locally until it ships them out-of-state for final 
disposal by third-party disposal services. 

• The court observed that the final disposal of hazardous materials may be in furtherance 
of the taxpayer’s objective, but that is not necessarily its predominant objective. 

• (In the Matter of the Protest of Advanced Environmental Solutions Inc., New Mexico Taxation and Revenue 
Department, No. 18-42, December 3, 2018)



Questions/Comments

Diane Yetter
Sales Tax Institute

diane@salestaxinstitute.com
(312) 701-1800, ext. 2
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