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Overview
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• The discussion of the tax treatment of real property transactions must
be looked at from a number of different perspectives.

• For contractors: Should you try to minimize tax costs or are they just pass
through?
o Should you be providing tax advice to property owners?

• For property owners: Do you know what exemptions could apply? You’ll want to
know what you should be negotiating with the contractor before the contractor
starts the bid process.

• Contractors and property owners both need to pay attention to the
structure of the contract.



Overview (cont.)
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• Tax staff from both the Property Owner and the Contractor 
should be involved with:

• Contract structure
• What’s covered under the contract
• Tax clauses
• Flow-through exemptions 



New York Ruling on Sales Tax Refund for 
Concrete 
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• A New York appeals court ruled against a company claiming eligibility for sales tax refunds
on concrete purchases.

• The company argued that its purchases of concrete were for a nontaxable service provided
by the seller that would also provide “the installation of capital improvements to real
property, rather than a taxable delivery of concrete.”

• The appeals court upheld a previous ruling and affirmed that the transactions were retail
sales of personal property.

• The appeals court said that if the concrete had been purchased in conjunction with the
installation, instead of individually, it would have been exempt from sales tax.

• In this case, the invoices reflected purchases of concrete rather than installation services.
• Having documentation properly prepared at the time of transaction will provide a clearer

picture of intention and a much more robust defense if questioned in audit as states look at
invoices as the proof of the transaction.

• (Matter of M&Y Devs. Inc. v Tax Appeals Trib. of the State of N.Y., 2022 NY Slip Op 04600, July 14, 2022)



Real Property vs. Tangible Personal Property
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• Real property includes buildings, land, and many items incorporated into 
the buildings and land. 

• Generally, real property includes fixtures that cannot be removed without 
destroying either the fixtures or the real property.  

• Examples of real property include carpet that is glued down, plumbing 
systems, insulation materials, and electrical systems. 

• It should be noted that the term "fixtures" can take on various meanings 
and in some states, such as California, can be deemed tangible property 
for which a retail sale situation can be challenged if/when a contract or 
related quote is not clear. 

• In most states, the contractor is the deemed consumer of materials 
incorporated into real property and incurs the tax.



Real Property vs. Tangible Personal Property 
(cont.)
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• Most states include in their regulations lists of 
items which they consider tangible personal 
property when sold by a contractor. 

• Tangible personal property includes window 
treatments, most appliances, window air 
conditioners, tacked down carpet, and other 
items that can be removed without damage 
to the structure.



Real Property vs. Tangible Personal Property 
(cont.)
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• Tangible personal property is typically movable and not affixed 
to the land.  

• Controversies arise with respect to fixtures and leasehold 
improvements.  

• Even where machinery and equipment is embedded in or 
bolted to a concrete floor, the state may assert that the 
property is tangible personal property subject to sales tax.

• Sales of tangible property are taxed on the sale transaction to 
the property owner.



Grass Seed and Erosion Control Blankets 
Exempt as Construction and Building 
Materials in Colorado
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• The Colorado DOR issued a private letter ruling discussing the taxability of sales 
of grass seed, erosion control blankets and fertilizer to a construction 
contractor. 

• Per the letter ruling, sales of grass seed and erosion control blankets are exempt 
from sales tax as construction and building materials if the sales are made to a 
construction contractor who provides an exempt certificate to the seller for 
installation in property owned by an exempt entity. Sales of fertilizer are not 
exempt from sales tax as construction and building materials.

• The phrase “construction and building materials” is not defined in a Colorado 
statute or rule. The letter ruling notes that the Court of Appeals has explained 
that the plain meaning of the phrase “construction and building materials” 
suggests that the materials must lose their identity and become a permanent 
part of the realty. 



Grass Seed and Erosion Control Blankets 
Exempt as Construction and Building 
Materials in Colorado (cont.)
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• The DOR states that landscape construction generally involves altering the land 
to make it visibly functional. Landscaped areas are constructed using 
components such as grass seed and erosion control blankets that become a 
permanent part of the realty, similar to wood or metal. 

• Therefore, sales of grass seed and erosion control blankets are exempt from 
sales tax as construction and building materials when purchased by a contractor 
for installation at an exempt or governmental organization.

• Landscape construction does not generally include regular maintenance of the 
landscaped areas – such as applying fertilizer – after construction. 

• Since fertilizer does not contribute to landscape construction but rather 
landscape maintenance, fertilizer does not qualify for the exemption on 
construction and building materials.

• (PLR 23-001, Colorado Department of Revenue, January 13, 2023)



The Tax Treatment of Different 
Contract Types



Construction Contracts

Copyright © Sales Tax Institute 2023

• The key elements of a contract to consider 
when doing tax planning are: scope of project, 
contract price, and tax responsibility.

• A contract should clearly delineate what work is 
to be performed and what materials will be 
procured and installed to meet the contract’s 
requirements.  

• For a tax professional to determine the 
application of taxes to the contract, the scope of 
the project must be specific, detailed, and not 
exceedingly technical.



Construction Contracts (cont.)
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• A well-written contract indicates the tax responsibilities of both 
the contractor and the customer.  

• Contractors are often responsible for paying tax on the items they 
install and convert into real property.  

• Therefore, it is important that contractors that wish to pass along 
the cost of the tax to their customers estimate these tax costs and 
include them in the original bid or quoting process and in the final 
contract price.  

• Conversely, tax reductions that result in cost savings by the 
contractor should be passed on to the property owner.



Construction Contracts (cont.)
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• From a customer perspective, the customer should include and engage 
their tax personnel in the process during the bidding stage and 
communications with the contractor(s).  

• Depending on the type of project and/or location, there may be tax 
planning opportunities that need to be considered.  

• In some situations, exemptions or credits may require pre-approval by 
state or local agencies.  

• There may also be situations where the customer needs to procure and 
act as purchaser for materials and equipment in order to be eligible for 
exemptions or credits. Identifying exemption or credit opportunities after-
the-fact generally results in no savings when related to construction 
contracts.



Construction Contracts (cont.)
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• The customer should never assume that a contractor is fluent with 
all tax planning opportunities related to their specific project.

• To ensure a consistent bidding process, all contractors involved 
should be providing their quotes with a consistent fact pattern.  

• It is not uncommon for a contractor's bid to be immediately 
excluded from the selection process due to a 6-8% pricing 
difference caused by inclusion of sales tax that may not have been 
included in other bids.

• It is also in the contractor's benefit to be alert to tax planning 
opportunities that may apply to projects and/or discuss the topic 
with their potential customer during the bidding process.



Types of Construction Contracts
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• Lump sum contract – a contract that does 
not distinguish between the charges for 
materials and the charges for labor.

• Separated contract – a contract that 
separates the charges for labor and materials.  
Typically, separated contracts are either cost-
plus contracts or time-and-materials 
contracts.



Tax Treatment of Construction Contracts 
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• Sales tax is generally imposed on the “ultimate consumer.”  The 
ultimate consumer is usually the last person to purchase and use 
the item.  

• In the construction or improvement of real property, the 
contractor usually is considered the ultimate consumer of the 
tangible personal property incorporated into the realty.  

• The contractor is selling real estate or an improvement to real 
estate and this is generally not subject to sales and use tax.  

• When the tax burden is on the contractor, the contractor may pass 
the cost of the tax on to the purchaser as part of the contract 
price but is not allowed to display the tax as an add-on tax when 
the tax burden is on the contractor as the purchaser.



Tax Treatment of Construction Contracts 
(cont.)
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• In some states, for time and material contracts where materials are 
separately stated from the labor (e.g., Florida, Texas), a contractor 
may be considered a retailer of the materials and can purchase the 
items that become components of the realty for resale. 

• In some states, if the contractor is providing a taxable service, such 
as taxable real property remodeling, the contractor can purchase 
the items that are incorporated into the realty for resale.  

• In both cases, sales tax must then be charged on the selling price 
of the taxable materials.



Tax Treatment of Construction Contracts 
(cont.)
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• Indiana
• In a lump sum contract, the contractor must pay 

either sales or use tax on purchases 
of construction materials.

• In a time and materials contract, the contractor’s 
purchases of construction materials are exempt, 
but tax must be collected on the sale of those 
materials. Labor is exempt.



Tax Treatment of Construction Contracts 
(cont.)
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• Contractors are considered consumers when 
they purchase items of tangible personal 
property that is used or consumed in their 
construction activity even if it isn’t incorporated 
into the real property.  

• Sales or use tax should be paid on the purchase 
of these items when they are purchased such as 
cleaning supplies, administrative items and 
marketing materials.  

• Additionally, all equipment used by the 
contractor is taxable.



Items Purchased by Property Owner for 
Installation
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• Taxpayers who purchase items for 
incorporation into real property and hire a 
contractor to perform the labor are considered 
the consumer of the items purchased.  

• Sales or use tax should be paid on the purchase 
of these items by the property owner.

• The separately contracted labor for installation 
may be taxable depending on the state and the 
nature of the installation.



Real Property Repairs and Maintenance
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• A few states tax real property repairs and 
remodeling.  

• Some states distinguish between real property 
repairs and maintenance.  

• In Texas, real property maintenance is exempt. 
The maintenance must be scheduled and 
periodic (34 TAC §3.357).  However, real property 
repairs are taxable.

• Some states also tax commercial real property 
repairs but not residential real property repairs.



Real Property Repairs and Maintenance 
(cont.)
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• Texas
• A contractor’s labor charges for new construction of real property 

and for residential real property repair, remodeling, or 
restoration are exempt. 

• A contractor’s labor charges for nonresidential real property repair, 
remodeling, or restoration and real property services are taxable.



Remodeling

Copyright © Sales Tax Institute 2023

• Many construction contracts include both new construction and 
remodeling. In some states, remodeling is a taxable service.  

• It is important for the contractor to delineate between the new 
construction and remodeling in the contract amount.  

• If this is not possible, the contract should have some form of 
recordkeeping to separate out the remodeling from the new 
construction to prevent the entire contract amount being subject 
to tax.  

• Some states will allow a percentage to be used to determine the 
taxable portion of the contract amount.



Special Circumstances



Government & Exempt Entity Contracts
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• There is significant confusion among contractors concerning their 
liability for sales and use tax on materials used or incorporated in 
government or exempt entity contracts.  

• Because in construction contracts the legal incidence of the tax is 
often on the contractor, it is important to understand the 
contractual relationship between the contractor and the 
government/exempt entity and the legal incidence of the tax rather 
than just the economic incidence of the tax.  

• Just because the tax amount may be included in the contract price 
and thus the government or exempt entity may bear an economic 
burden of taxation, the legal incidence may still be with the 
contractor and therefore, legally imposed by the state.



Government & Exempt Entity Contracts 
(cont.)
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• Some states may provide for an exemption to 
pass through to a contractor performing a  
government contract.  However, in other cases, 
only direct sales to the government are exempt 
from sales and use taxes. 

• When engaged in a "government" contract, it is 
important to distinguish the difference between 
federal, state and local government as well as 
other exempt entity contracts.  There may be 
situations where a flow-through exemption is 
applicable for one and not the other. 



Government & Exempt Entity Contracts 
(cont.)
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• States distinguish between government contracts related to real 
property and those related to supply contracts.  It is important to 
evaluate whether you are engaging in a real property or supply 
contract.  

• In general, if items are purchased that are directly resold to the 
government without incorporation into real property, the resale 
exemption should apply to the items when purchased by the 
contractor and then the government’s exemption would apply on 
the transaction between the contractor and the government.



Government & Exempt Entity Contracts 
(cont)
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• SST Disclosed Practice 9 addresses exemptions and exemption 
documentation.  A specific portion addresses sales to 
contractors for use on contracts with exempt organization

• 9.2.L. – Sales to Construction Contractors for sales of 
construction materials incorporated into real property 
construction activities for the specified organizations. This 
does not include sales for resale.

• 9.2.M. – Sales to third parties who are providing services or 
performing contracts not related to real property.



Federal Contractor Required to Pay 
Washington Use Tax on Design and 
Engineering Costs Associated with 
Government Contract
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• The Court of Appeals of Washington determined that Alstom Power Inc. was 
required to pay Washington use tax for a turbine rehabilitation project. 

• Alstom contracted with the federal government to complete turbine 
rehabilitation work. 

• Alstom subcontracted with one of its affiliates to design, engineer and 
manufacture the turbine components.

• The Washington Board of Tax Appeals (Board) determined that Alstom owed 
Washington use tax on the design and engineering costs because those costs 
were part of the value of the turbine components. 

• The Court of Appeals stated that under Washington tax law, because federal 
contractors may not impose sales tax on the federal government, federal 
contractors are required to pay use tax on the value of the materials and 
tangible personal property used for the government contract. 



Federal Contractor Required to Pay 
Washington Use Tax on Design and 
Engineering Costs Associated with 
Government Contract (cont.)
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• Per the court’s opinion, Alstom essentially purchased the turbine 
components from its subcontractors, paying for both the raw materials 
and the design and engineering work. 

• Because Alstom purchased and incorporated turbine components into the 
turbines, they became the “articles used” for the project. 

• Washington tax law dictates that Alstom must pay use tax on a value 
equivalent to a retail selling price, which like any purchased product, would 
necessarily include the costs to design and engineer the components.

• (Alstom Power Inc. v. Washington, Wash. Ct. App., Div. 2, No. 56476-9-II, March 28, 2023)



Customer Purchased Materials
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• In the case of a statutorily exempt entity, the purchase of these 
materials directly by the customer may be a way to exempt the 
materials otherwise subject to tax.  Several states have provided 
such an exemption

• In the Minnesota Tax Court case, Stretar Masonry Co., Inc v. 
Commissioner of Revenue, the Minnesota Supreme Court found 
building materials for use in constructing public buildings were 
exempt from sales and use tax because the construction 
contractor was acting as a purchasing agent for Wright and 
Morrison counties. 



State Tax Treatments for Flow-Through 
Exemptions
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• Minnesota
• In Minnesota, exempt entities may designate 

contractors as their purchasing agent in order to 
make exempt purchases for use on a construction 
contract.  

• To qualify for the purchasing agent exemption, the 
construction contract cannot be a lump-sum 
contract or a similar type of contract with a 
guaranteed maximum price covering both materials 
and labor, and if the materials purchased are used to 
construct buildings or facilities, the buildings or 
facilities must be used principally by the exempt 
entity. 



State Tax Treatments for Flow-Through 
Exemptions (cont.)
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• Minnesota (cont.)
• In addition, exempt entities may only appoint a contractor as its purchasing 

agent if the exempt entity initially advertises for separate bids for material and 
labor, only accepts one bid without accepting both bids, and separate contracts 
are issued for the accepted bids for materials and labor. 

• The terms of the contract must be in a written contract and stipulate that the 
contractor has been appointed as purchasing agent, that the exempt entity 
takes title to all materials at point of delivery and the exempt entity has risk of 
loss for all materials and responsibility for defective materials.

• All appointed contractors much provide notification to all suppliers that it is the 
exempt entity’s obligation to pay for the materials and all purchase orders must 
clearly reflect the agency relationship between contractor and exempt entity.

• Subcontracts can also qualify if they comply with similar provisions.
• (Revenue Notice No. 17-10, Minnesota Department of Revenue, December 4, 2017)



State Tax Treatments for Flow-Through 
Exemptions (cont.)
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• In Kern-Limerick, Inc. v. Scurlock, contractors’ purchases of 
machinery in Arkansas for use in building a military building for 
the federal government were found to be exempt because the 
contractors were designated purchasing agents of the federal 
government and title of the purchased items passed directly to 
the federal government from the vendor. 



State Tax Treatments for Flow-Through 
Exemptions (cont.)

Copyright © Sales Tax Institute 2023

• In Illinois, exempt entities that have been 
issued a sales tax exemption identification 
number are granted flow through 
exemptions on contractors’ purchases.  The 
exempt entity must supply its exemption 
certificate to the contractor who will then 
supply this same certificate to its suppliers to 
satisfy the exemption documentation 
requirements to the supplier. 

• (86 Ill. Adm. Code 130.2075)



State Tax Treatments for Flow-Through 
Exemptions (cont.)
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• In order for an exemption for a governmental or exempt entity 
to flow through to the contractor in Alabama, the contractor 
must be appointed as a purchasing agent.  

• Form ST:PAA-1, Purchasing Agent Appointment will allow an 
exempt entity to appoint a purchasing agent to act on their 
behalf when making tax-exempt purchases. 

• A contractor may also use this form to appoint subcontractors 
to make tax-exempt purchases on behalf of the exempt entity. 

• (Rule 810-6-3-.69.02, Alabama Department of Revenue, effective January 5, 2010)



State Tax Treatments for Flow-Through 
Exemptions (cont.)
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• States including North Carolina, North Dakota, Tennessee and 
Washington do not allow flow through exemptions for any 
type of exempt agency.

• Other states may allow the flow through exemption for some 
but not all types of exempt organizations.

• MI allows for charitable and religious organizations but not for governmental, 
educational or tribal organizations.

• WI allows for charitable, religious, educational, tribal and local government 
organizations but not for any federal or state governmental agencies.



Idaho Issues New Exemption Certificate for 
Real Property Contractors
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• Idaho has issued a new sales tax exemption certificate for real property contractors 
who work on projects that qualify for exemption. These can include

• Agricultural Irrigation
• Data Center
• Production Equipment
• Pollution Control 
• Qualified Clean Room or qualified semiconductor
• Installation in a nontaxing state 

• The new certificate – Form ST-103C – can be downloaded at 
https://tax.idaho.gov/taxes/sales-use/ under “Forms & Instructions.” 

• Contractors who make improvements to real property should use the new Form 
ST-103C instead of Form ST-101. 

• (Press Release, Idaho State Tax Commission, September 1, 2022)

https://tax.idaho.gov/taxes/sales-use/


Rate Increases During Term of Contract
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• Due to the nature of construction contract taxation, many states 
provide a “grandfather rate” provision such that if there is a rate 
increase during the term of a fixed fee contact entered into prior 
to the rate increase, the contractor is eligible to pay the prior rate 
for a period of time.

• In Illinois, property delivered to a construction contractor after the 
effective date of a rate change for use in a binding construction 
contract entered into before the rate change is taxed at the rate in 
effect before the increase, provided the contractor is legally unable 
to shift the burden of the rate increase to the customer.  

• (86 Ill. Adm. Code 130.101(a)(2); 86 Ill. Adm. Code 150.115(b))



Rate Increases During Term of Contract 
(cont.)
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• In Oklahoma, contractors who purchase taxable materials, supplies, 
and equipment to comply with their contractual obligations 
subsequent to entering into a contract can use the tax rate 
effective at the time the contract was initially entered into.  This is 
accomplished through a refund system.  Purchases are made at the 
current tax rate and the contractor has the option to file for a 
claim for refund.  The deadline to apply for the refund is by when 
the contractor has satisfied its obligation or two years from the 
date on which the contract was entered into, whichever occurs 
first.  

• (OK Rule 710:65-13-70)



Rate Increases During Term of Contract 
(cont.)
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• For construction contractors entering into lump-sum or fixed 
fee contracts, language should be incorporated into the 
contract to allow for reimbursement of increased tax costs 
related to tax rate increase situations that exceed a specified 
contract threshold.  

• Customers should request that this clause also permit for 
refunds if there is a tax rate decrease.



Rental of Equipment with Operator
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• The tax treatment of a transaction can vary 
depending on rental of equipment vs. rental 
of equipment with an operator. 

• Rentals of equipment with an operator are 
often classified as a service rather than a 
rental

• To qualify, control and operation of the 
equipment must remain with the provider



Washington Amends Lease and Rental 
Excise Tax Rule for Certain Construction 
Scenarios
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• The Washington DOR has made amendments to the state’s excise tax 
rule on leases or rentals of TPP to clarify its policies regarding charges 
for specific construction services. 

• The rule revision clarifies the distinctions between charges for the 
rental of concrete pumping equipment with an operator.

• In Washington, equipment rentals without an operator and leases of 
operated equipment are generally subject to the retailing B&O tax. In 
certain scenarios, when services are eligible for resale, the wholesaling 
B&O tax may apply.

• The rule revision provides several examples. 



Washington Amends Lease and Rental 
Excise Tax Rule for Certain Construction 
Scenarios (cont.)
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• Example 1: A prime contractor hires a concrete pumping company to pump 
premixed concrete. The concrete pumping company operates its own 
equipment but does not provide the concrete mix. The stand-alone concrete 
pumping services are classified as a rental of equipment with an operator. 
The charges are subject to retailing B&O tax and retail sales tax.

• Example 2: A subcontractor is hired by a prime contractor to pave a parking 
lot. The subcontractor uses its own equipment. The prime contractor 
provides the subcontractor with a reseller permit. The subcontractor’s 
activity is classified as a construction service and not “rental of equipment 
with an operator.” The charges are subject to wholesaling B&O tax, as 
construction services are eligible for resale.

• (WAC 458-20-211, Washington Department of Revenue, effective April 23, 2021)



New York Capital Improvement Rules
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• In New York, capital improvements are not considered taxable sales.  
However, the contractor or whoever purchases tangible personal property 
that is added to or incorporated into real property by a capital 
improvement is subject to tax when purchased.

• The sales tax paid on the purchase price of the materials by a contractor 
can be passed through as part of the cost of the project but should not be 
separately stated as tax  

• The customer must issue a Certificate of Capital Improvement to the 
contractor in order to exempt the purchase of the capital improvement 
contract of an addition or improvement to real property

• Capital improvements can be commercial or residential property



New York Capital Improvement Rules (cont.)
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• Capital Improvement definition - An addition 
or alteration to real property which:

• substantially adds to the value of the real 
property or appreciably prolongs its useful life;

• becomes part of the real property or is 
permanently affixed to it so that removal would 
cause material damage to the property or 
article itself; and

• is intended to become a permanent installation.



New York Capital Improvement Rules (cont.)
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• Leasehold Improvements
• Additions or alternations to leased property made by or for a tenant 

may not qualify as a capital improvement
• If the lease agreement requires that the lessee return the property 

to its original condition or if the leasehold improvements do not 
transfer to the property owner, then these will be considered taxable 
repair or installation



Hawaii Subcontract Deduction
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• In Hawaii, payments by a contractor (prime contractor) to another 
contractor or specialty contractor qualify for the subcontract deduction if: 

• The prime contractor and subcontractor or specialty contractor are licensed under the 
GET (general excise tax) law;

• The name and general excise number of the subcontractor or specialty contractor and 
the amounts paid are listed on the prime contractor's GET return

• The amounts are paid to a subcontractor or specialty contractor who is:
o A contractor, as defined in section 237-6, HRS
o A specialty contractor, duly licensed by the DCCA pursuant to section 444-9, HRS; or
o A specialty contractor who is not licensed by the DCCA pursuant to section 444-9, HRS, but 

who performs contracting activities on federal military installations and nowhere else in 
Hawaii.

• (Hawaii DOT Announcement No. 99-25)



Special Tax Planning Opportunities



Enterprise Zones
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• Many states provide for additional 
exemptions for projects located in 
Enterprise Zones.  

• In some jurisdictions, the exemptions are 
very broad while in others they are 
restricted. 

• Pre-approval eligibility requirements are 
also common and may be required.



Enterprise Zones (cont.)
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• New York contractors may claim a credit or refund for tax paid on 
qualifying materials incorporated into an Empire Zone. There are over fifty 
Empire Zones in New York.

• Qualified exempt purchases include building materials used in 
constructing, expanding, or rehabilitating industrial or commercial real 
property in a zone. Credits or refunds of sales and use taxes paid are 
available from the state and may be available from local jurisdictions in 
some cases. 

• The person eligible to claim a refund or credit is whoever, under the tax 
law, has the liability for payment of the sales tax due on purchases of 
tangible personal property, whether it is the tenant/property owner or the 
contractor. 

• Note: The Empire Zone program is closed to new entrants.



Moveable Property
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• Because contractors are liable for tax on all 
equipment used in construction projects, 
contractors who operate in numerous 
states face the burden of multistate 
taxation.

• Not all states have a temporary storage 
exemption. This poses special problems for 
construction contractors. 



Moveable Property (cont.)
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• For example, if a construction contractor is located in State A and 
buys a piece of equipment from a vendor located in State A, but 
takes possession of the equipment in State B, if there is no 
temporary storage exemption in State B, the contractor must pay 
State B’s tax on the equipment.  

• When the contractor moves the equipment to State A, the 
contractor will owe tax to State A on the depreciated value of the 
equipment, and a credit may be allowed for tax paid originally paid.  

• As the equipment is used in various states, the contractor must 
pay close attention to what depreciation method each jurisdiction 
uses so that tax is correctly assessed.



Cross Border Implications
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• The North Carolina Court of Appeals ruled that TPP procured outside the 
state, such as building components, is subject to use tax when it becomes 
part of a building or structure in NC. 

• Materials are not exempt despite being moved into the state in a different 
form than in which they were first purchased (e.g. assembling materials 
into trusses, columns, purlins, and metal panels). 

• The Court also clarified that even if materials were bought, stored, and 
transformed into building components outside the state, incorporating 
these materials into buildings constructed in NC constituted “use” and 
subjects them to use tax. 

• (Morton Buildings, Inc. v. Tolson, No. COA04-1053, August 2, 2005)



Overall Tax Planning
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• Sales and use tax planning is only one aspect of 
tax planning for construction projects. 

• From a property owner’s perspective, it is 
important to evaluate all tax aspects and the 
various different contract structures to 
determine the most advantageous structure.

• Classification of items as real property may 
result in sales tax benefits but result in 
property tax assessments or incur a longer 
depreciation period for income tax purposes.



Overall Tax Planning (cont.)
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• When dealing with projects that involve multi-state suppliers, it is 
important to ensure that the method of obtaining materials related 
to an exempt project does not jeopardize the exemption.  

• For example, if an exempt project is located in State A, but the 
contractor picks up materials in State B to transport back to State 
A for use, it is possible that State B will not honor the exemption.  
If the items were shipped to the job site by the supplier, the 
exemption would apply.

• SST Disclosed Practice #9 does provide guidance for cross border 
situations



Overall Tax Planning (cont.)
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• Sales and use tax minimization usually occurs if property is 
classified as real property.  However, in some situations, sales 
tax exemptions may be lost if the property is classified as real 
rather than personal property.  

• This is especially true in relation to machinery and equipment 
and these types of contracts should be evaluated.  

• In addition, if the machinery is purchased and installed by the 
contractor the exemption may be lost as some jurisdictions 
limit the exemption to direct purchases by the manufacturer.



Audit Considerations



Audit Considerations
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• Construction contractors are prime targets 
for sales and use tax audits. 

• States may audit the entire operations for the 
audit period, or they may audit specific 
projects on a stand-alone basis. 



Audit Considerations (cont.)

Copyright © Sales Tax Institute 2023

• Although auditors typically will review all purchases and sales, 
auditors pay close attention to the taxability and use of 
construction equipment.  

• For this reason, and because construction equipment is a high-
cost area of operations, it is important that construction 
contractors take special care and maintain supporting 
documentation when determining the taxability of such 
equipment.  

• Make sure to document what materials were incorporated into 
the building vs. what materials were used/consumed.



Audit Considerations (cont.)
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• Contractors who do work for government or other exempt entities 
will be required to provide all exemption documentation to 
support exempt purchases.

• Contractors who also operate as retailers need to maintain 
appropriate records distinguishing purchases for resale and 
purchases for incorporation into real property.

• Because audits are likely, construction contractors should ensure 
that the construction contract includes specific information about 
responsibility for taxes and access to the project site for audit tour 
purposes when needed to resolve an issue.



Audit Considerations (cont.)
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• There is a benefit to require the customer and contractor to 
meet on the front end of a project and discuss the taxability of 
the project components and provide applicable training to 
personnel that will be involved with invoicing and compliance 
processes.  

• Development of a tax matrix that both parties agree upon is 
also recommended and many times becomes a component of 
the contract for reimbursement or indemnification situations. 



Other Real Property Transactions



Property Managers
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• Property managers deal with maintenance and janitorial 
services, lease agreements and build outs.

• Build out/leasehold improvements
• If the lessee pays an up-front cost for the build out, then it qualifies 

as construction
• The landlord may need to charge sales tax on this transaction if they 

are deemed the contractor in certain states
• In Texas, the repair or remodeling of nonresidential or commercial 

real property is a taxable service



Property Managers
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• Real Property Repairs
• If the property manager charges for repairs and parts and they are 

the “seller” they are required to be registered retailers and charge 
tax according to rules in the property state.

• Janitorial Services
• In states that tax janitorial services, if the property manager is the 

provider, tax should be charged on the service.
• If a third party provides the service, rules can vary as to whether a 

resale certificate should be issued by the property manager. 



Architects
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• Usually, an architect’s services are non-
taxable. Delivering the original blueprints is 
usually not taxable. 

• Copies of blueprints are often considered a 
taxable sale of tangible personal property.



Interior Designers

Copyright © Sales Tax Institute 2023

• Interior designers often procure items, mark 
them up  and sell them to their customers. In 
this instance, they are considered retailers 
and are required to collect and remit sales tax 
on the sale of  these  items.

• “Custom” items such as draperies and 
window coverings are taxable tangible 
personal property even if the labor is 
separately stated. 



Carpeting
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• States may have different tax treatments for carpeting depending 
on how it is installed into the real property – glued down vs. tacked 
down.

• Illinois has issued Informational Bulletin FY 2000-18, Illinois 
Department of Revenue, May 1, 2000 regarding the installation 
method of carpet:

• Carpet that is sold installed by using tacks, staples, or tacking strips is 
treated in the same manner as carpet that is sold installed by gluing it 
down. All of these methods of installation are considered permanent 
installations of personal property into real estate.

• Previously if carpet was sold and  installed by using tacks, staples, or 
tacking strips, you were responsible for collecting and paying Retailers' 
Occupation Tax on the selling price of the carpet.



Impact of South Dakota v. Wayfair



Impact of South Dakota v. Wayfair
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• For contractors, generally there is a bigger 
focus on nexus now, but if you are going on-
site in a state, you have physical nexus in that 
state and the economic nexus thresholds are 
irrelevant.

• If you are a supplier to contractors, you need 
to keep track of where you are drop shipping, 
which can create nexus issues. 



Impact of South Dakota v. Wayfair (cont.)
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• For purchasers, it is more important than ever to review the tax charged 
by suppliers. 

• In states where the tax is on the contractor, the customer still does not 
owe use tax.  But contractors may not know the rules if they are from 
another state.

• Very few purchasers have a formal regular process of reviewing tax paid to 
vendors.  

• In many cases, the tax department does a review of transactions identified 
for use tax accrual but no review at all of invoices where the vendor 
charges tax.  

• Monitor for vendors that you buy exempt items from to make sure you’ve 
issued the right exemption certificates to them .



Impact of South Dakota v. Wayfair (cont.)
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• Review or implement a vendor tax validation 
process.

• If you’re using a managed compliance rate, 
review to see if vendors are charging you tax.

• As more suppliers start charging tax, the 
opportunity for reverse audits will increase. 
This is an area of opportunity for refunds. 



Resources
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• Remote Seller Nexus Chart: 
https://www.salestaxinstitute.com/resources/remote-seller-
nexus-chart

• Remote Seller Resources page: 
https://www.salestaxinstitute.com/resources/remote-seller-
resources 

https://www.salestaxinstitute.com/resources/remote-seller-nexus-chart
https://www.salestaxinstitute.com/resources/remote-seller-nexus-chart
https://www.salestaxinstitute.com/resources/remote-seller-resources
https://www.salestaxinstitute.com/resources/remote-seller-resources


Questions & Comments

Diane Yetter
Sales Tax Institute

diane@salestaxinstitute.com
312.701.1800, ext. 2
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mailto:diane@salestaxinstitute.com


Sales Tax Institute Linked In Group

• Join the Sales Tax Institute’s Linked In group, exclusively for 
Sales Tax Institute course attendees! 

https://www.linkedin.com/groups/12048069 
• Post questions, ideas, practical suggestions and news updates 

that you think will be relevant to other Sales Tax Institute 
alumni. 

• We will be moderating the group and we will remove 
inappropriate content posts so that this stays as a resource for 
our students to help them develop their sales tax expertise and 
ask questions.
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https://www.linkedin.com/groups/12048069


Upcoming Live Webinars

• Sales Tax Sourcing Demystified: Essential Strategies for 
Success – September 28, 2023

• Sales Tax Jumpstart – Sept 13 to Nov 8 – Registration is now 
open!
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On-Demand Webinars

• Webinars on-demand – New courses now available!
• NEW! Use Tax Accrual for Automated and Manual Processes
• NEW! Software, Digital Goods, NFTs and Digital Currency: What You Need to Know for 

Sales Tax
• Registration Deep-Dive 
• Compliance Deep Dive 
• Sales Tax 101
• Administering the Sales Tax Function 
• Drop Shipments: What Are They and What’s New Post-Wayfair? 
• Great Exemption Adventure 
• Sales Tax Challenges with Services – Freshly Updated! 
• Starting a New Business or Initiative: What You Need to Know for Sales Tax 
• Audit Empowerment: Techniques and Tips to Pass Your Next Audit
• Effective Tax Research
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Sales Tax Nerd Community Membership

https://www.salestaxinstitute.com/sales-tax-nerd-community-membership

Exclusive Online 
Platform to connect 
with Peers and STI

A year of live webinars 
and unlimited 

on-demand webinars

Quarterly Office 
Hours with Diane

Sales Tax Tools 
Library

Course Discounts Mentoring Program

….And much more!
Save 10% with code WEBINAR10
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https://www.salestaxinstitute.com/sales-tax-nerd-community-membership


Evaluation 

• If you’d like to receive CPE credit, please complete the survey 
sent out one hour after the webinar.

• You will be asked for the three secret words in order to receive 
credit.
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Thanks to our Sponsors!
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Thank you for watching!

/salestaxinstitute

/company/sales-tax-institute

/user/salestaxinstitute

Sales Tax Institute
910 W. Van Buren, Suite 100-321
Chicago, IL 60607
(312) 701-1800

webinars@salestaxinstitute.com

/salestaxinstitute/
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https://www.instagram.com/salestaxinstitute/
https://www.linkedin.com/company/sales-tax-institute/
https://www.youtube.com/user/salestaxinstitute
mailto:webinars@salestaxinstitute.com
https://www.facebook.com/salestaxinstitute/

	Blueprint for Success: Sales Tax Essentials for Construction & Real Property
	Slide Number 2
	Overview
	Overview
	Overview (cont.)
	New York Ruling on Sales Tax Refund for Concrete 
	Real Property vs. Tangible Personal Property
	Real Property vs. Tangible Personal Property (cont.)
	Real Property vs. Tangible Personal Property (cont.)
	Grass Seed and Erosion Control Blankets Exempt as Construction and Building Materials in Colorado
	Grass Seed and Erosion Control Blankets Exempt as Construction and Building Materials in Colorado (cont.)
	The Tax Treatment of Different Contract Types
	Construction Contracts
	Construction Contracts (cont.)
	Construction Contracts (cont.)
	Construction Contracts (cont.)
	Types of Construction Contracts
	Tax Treatment of Construction Contracts 
	Tax Treatment of Construction Contracts (cont.)
	Tax Treatment of Construction Contracts (cont.)
	Tax Treatment of Construction Contracts (cont.)
	Items Purchased by Property Owner for Installation
	Real Property Repairs and Maintenance
	Real Property Repairs and Maintenance (cont.)
	Remodeling
	Special Circumstances
	Government & Exempt Entity Contracts
	Government & Exempt Entity Contracts (cont.)
	Government & Exempt Entity Contracts (cont.)
	Government & Exempt Entity Contracts (cont)
	Federal Contractor Required to Pay Washington Use Tax on Design and Engineering Costs Associated with Government Contract�
	Federal Contractor Required to Pay Washington Use Tax on Design and Engineering Costs Associated with Government Contract (cont.)�
	Customer Purchased Materials
	State Tax Treatments for Flow-Through Exemptions
	State Tax Treatments for Flow-Through Exemptions (cont.)
	State Tax Treatments for Flow-Through Exemptions (cont.)
	State Tax Treatments for Flow-Through Exemptions (cont.)
	State Tax Treatments for Flow-Through Exemptions (cont.)
	State Tax Treatments for Flow-Through Exemptions (cont.)
	Idaho Issues New Exemption Certificate for Real Property Contractors
	Rate Increases During Term of Contract
	Rate Increases During Term of Contract (cont.)
	Rate Increases During Term of Contract (cont.)
	Rental of Equipment with Operator
	Washington Amends Lease and Rental Excise Tax Rule for Certain Construction Scenarios
	Washington Amends Lease and Rental Excise Tax Rule for Certain Construction Scenarios (cont.)
	New York Capital Improvement Rules
	New York Capital Improvement Rules (cont.)
	New York Capital Improvement Rules (cont.)
	Hawaii Subcontract Deduction
	Special Tax Planning Opportunities
	Enterprise Zones
	Enterprise Zones (cont.)
	Moveable Property
	Moveable Property (cont.)
	Cross Border Implications
	Overall Tax Planning
	Overall Tax Planning (cont.)
	Overall Tax Planning (cont.)
	Audit Considerations
	Audit Considerations
	Audit Considerations (cont.)
	Audit Considerations (cont.)
	Audit Considerations (cont.)
	Other Real Property Transactions
	Property Managers
	Property Managers
	Architects
	Interior Designers
	Carpeting
	Impact of South Dakota v. Wayfair
	Impact of South Dakota v. Wayfair
	Impact of South Dakota v. Wayfair (cont.)
	Impact of South Dakota v. Wayfair (cont.)
	Resources
	Questions & Comments
	Sales Tax Institute Linked In Group
	Upcoming Live Webinars
	On-Demand Webinars
	Sales Tax Nerd Community Membership
	Evaluation 	
	Thanks to our Sponsors!
	Thank you for watching!

